6.2.1Principle Case Law- UK

Legislation
It is appropnate to consider the decisions reached, fll'S'tunder English law and then
under certain other jurisdictions, in several specific cases that have relevance to this

issue. Selective cases have been chosen in this context, being principally those most
recent cases involving energy or shipbuilding construction projects and offshore in
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nature, although one (the first mentioned) relates to an onshore energy construction
project. This is highly selective commentary on issues relative to the status of
Assured under the policy and whether a subrogation waiver may be conferred on
various parties.

6.2.1(a) Petrojina (UK) Ltd. v. Magnaload (UK 1984)

The pertinent issue in this case was whether insurers could exercise subrogation
rights against a subcontractor who, by negligence, caused damage to a part of
the project works that was not the subject of his sub-contract. It was not disputed
that a number of subcontractors were covered by a policy arranged by the head
contractor on the full project works. However, it was contended that the
subcontractor had no Insurable interest in the whole project works. Insurers'
arguments, brought in the name of the Principal, were defeated in a judgement by
Lloyd J. who stated that:

((In the case Of a building or engineeting contract, where mtmerous different subcontractors may be
engageti there can be 110 doubt about the conveniencefrom everybocfy's view includingy 1 would
think, the insurers, Of allodiling the head contractor to take out a single polio' covering the whole
risk, that is to sqy covenng all contractors and subcontractors in respect Of loss or damage to the
entire contract works. Othenvise each subcontractor would be compelled to take out his own separate
policy. This would mean, at the very least, extrapapenvork; at worst it could lead to overlapping
claims and cross claims in the event If an accident. Furthermore ...... the cost Of insuting his
liabih"ry might, in the case Of a very small subcontractotj be uneconomic. Thepremium might be out
of allproportion to the value rf the sub-contract. If the subcontractor had to insure his liability in
respect I the entire works, he might well have to decline the contract”

This was an eloguent statement in support of the rationale for the Principal controlled
approach, and reflected the commonly held view of the purpose and intent of the
concept. However, later cases, as detailed in the following two judgements, took a
somewhat contrary view on certain specific issues.

6.2.1(b) The Charles Darwin (1992)

This case involved Appledore Ferguson Shipbuilders versus Stone Vickers Ltd.
(UK Court of Appeal 1992), known in industry circles as the Charles Danvin
judgement. The case involved a subrogation action on behalf of insurers brought
in the name of Appledore Ferguson Shipbuilders (Appledore) as a counter claim
against Stone Vickers Ltd (Stone Vickers). This was in respect of certain costs that
had formed part of a claim made by Appledore under a shipbuilder's risk policy
on a research vessel, Charles Darwin, that had been settled in full by the insurers to
Appledore. The latter had been contracted by National Environmental Research
Council to build aresearch vessel, Charles Danvin, and under a sub-contract between
Appledore and Stone Vickers the latter were to provide a single screw controllable
pitch propeller and certain ancillary equipment. During sea-trials on the vessel, the
propeller was found to 'sing’, recording noise and vibration above levels specified
in the sub-contract.

202



Appledore was a subsidiary of British Shipbuilders who had effected a ship-building
risk policy by means of a declaration under an Open Cover facility. The Open Cover
declaration included Appledore and, inter alia, their subcontractors, as the Assured
under the policy. Followmg discovery of the defect Appledore claimed under the
policy in respect of costs of rectification and, although it should be noted that the
propeller itself was not physically damaged, and on a true construction of the
coverage the insurers were not strictly liable, the claim was paid in fuH on a 'without
prejudice’ basis.

Having paid this loss the insurers sought to exercise their rights of subrogation against
Stone Vickers. Initially, under a preliminary issue tried in the High Court, it was
ruled that this claim would fail. However, the decision was reversed in the Court of
Appeal having regard to the status of the applicable sub-contract at the time of the
declaration under the Open Cover, the absence of any evidence that it was the intent
to provide insurance to Stone Vickers and the nature of reciprocal indemnities between
the two parties. At the time of the declaration under the Open Cover the relevant sub-
contract had not been concluded, although it was expected that Stone Vickers would
be awarded the contract for design and manufacture of the propeller. The judgement
took into account that no communication had been made between Appledore and
Stone Vickers with respect to insurance at any stage, and the sub-contract, when
entered into, did not provide for Appledore to insure in the joint names of themselves
and Stone Vickers. Since the insurance policy did not include rectification of non
damage defect it was inconsistent, in the judge's view, that it would be for the benefit
of Stone Vickers for the subject claims. Furthermore, Stone Vickers had separately
insured its liability pursuant to a Guarantee and Defects Liability clause in the contract
and in recognition of the way in which a reciprocal indemnity clause would operate.

Considering all these facts, the judge concluded that Stone Vickers was not intended
to have, and therefore did not have, the benefit of the Appledore insurance as a
co-assured. The judge also considered that the policy could not be construed to
cover subcontractors on an autonomous basis who were unidentified, and incapable
of identification, at the time the insurance was accepted. This point has implications
for offshore CAR policies since many contractors and subcontractors would not
necessarily be known at the time of the placement of the policy. This issue win be
addressed further in other cases considered below and when the WELCAR form is
analysed in the following chapters.

6.2.1(c) National Oil Well (1993)

In 1993 another case arose in the UK courts that addressed the question of whether
a subcontr:'!ctor was considered as an Assured under the CAR policy. The case in
question relates to National Oil Well (UK) (hereinafter referred to as NOW)
versus Davy Offshore Umited (DOL). DOL had taken over, as head contractor,
the responsibility to develop the Emerald Field in the North Sea in conjunction
with Emerald Field Construction Limited. The circumstances surrounding this
were not propitious from the start, since DOL had taken over from Sovereign
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Oil and Gas numerous pre-existing sub-contracts for the provision of parts of the
field development. The field development consisted of the conversion of adrilling
rig to a floating production facility tied into a floating storage vessel and subsea
satellite wellheads. The case involved the provision of a subsea wellhead
completion system, under a sub-contract let by DOL to NOW, which related to
the design, manufacture and supply of the equipment to DOL, but not installation,
which was to be undertaken by others.

The items were delivered late and were considered by DOL to be defective so
they withheld payment. NOW sued DOL for payment and, in turn, DOL counter
claimed damages for late supply and rectification of defective parts. The cost of the
rectification was covered under a CAR policy effected by DOL on behalf of itself
and its subcontractors, and in this context it is of note that the policy contained the
following clause:

"Theinterests gf the OtherAssureds shall be covered throughout the entirepoliry period (irrespective Cf
contractperiod(s)) suiject tofull coverage as herein, unless specific contract(s) containprovisions to the
contrary, in which event, insurance hemmderfor such specific contract(s) onfy, shall be limited
accordingly. Theforegoing shall not operate to increase the limit(s) Cf liability contaimd herein”

CAR insurers settled the claim to DOL and then sought to exercise their rights of
subrogation in the name of DOL. This was on the basis that they did not consider
there was intent to include NOW for coverage post delivery of the items, having
regard to the circumstances at the time of effecting insurance and the provisions of
Clause 14.2 of the relevant contract, as detailed below. The counter claim by DOL
largely comprised the expenditures relating to the defective parts that had been
claimed under the CAR policy.

It is of note that the supply agreement between DOL and NOW contained a
clause, 14.2,which reads as follows:

'The purchaser (DOL) shall on behalf Of and in the joint names Of the purchaser and the
oil fields development group and the supplier and all sub-contractors insure on an ‘all risks' basis
the Work and materials in the course Of manufacture until the time Of delivery in the amount

of the Contract Price. The supplier (NOW) shall however be responsible for making
goodafY_loss or damage at its own expense up to an amount Of 10,000pounds sterling each and
af incident howsoever caused and irrespective Of negligence on the part Of the supplierj which
occurs before delivery of the work"

The clause was held to constitute DOL as agent for NOW, with authority vested in
DOL to procure all risks insurance for the benefit of NOW. DOL argued that there
was a clear intent to provide only limited insurance, i.e. for the work forming part
of the sub-contract and, of most importance in this context, for the period only up
until delivery of the items. As a consequence DOL, on behaliOrthe insurers,
contended that the CAR policy would be restricted in the benefits provided to
NOW only for the period up to delivery.
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NOW's argument was based initially on the fact that they were a co-assured under
the policy, which contained an express waiver of subrogation clause in favour of any
Assured under the policy, including NO\V. There were a complex series of arguments
raised on both sides that focused on a number of issues and it is beyond the remit of
this narrative to explore these points to any length. However, a critical point raised by
NO\V' was that, if the contract limited DOL's authority in terms of the procurement
of insurance, NO\V had subsequently ratified DOL's conduct in entering into a wider
policy on NOW's behal£ DOL disputed this on the basis that they had n ver intended
to procure cover for NOW in extent wider than authorised by the contract. This led
the court into an inquiry as to what was DOL's subjective intention with regard to
the provisions of cover for NO\'v, and an analysis of the authorities that may be in
existence or implied with regard to the provision of wider cover.

In his judgement, Colman]. took into account that a further clause in the contract
required NOW to procure third party liability insurance for.loss or damage to
property of third parties, including DOL, and that such loss or damage could
only be occasioned after delivery of the items, and specifically this insurance was
considered primary to any insurance carried by DOL. Colman J. also gave close
consideration to the 'provisions to the contrary clause' referred to above, and felt
that this supported extrinsic evidence to the effect that DOL's intent was to provide
cover corresponding to the obligation DOL had assumed under Clause 14.2.

This, alongside consideration of other issues, led the judge to find that DOL had
no intention and no authority at any material time to provide insurance to NOW
wider than the duty laid down in the contract. Furthermore, while he accepted that
NOW had the benefit of the waiver of subrogation, this could only be effective in
respect of the extent of the benefits of cover to which NOW was entitled.

In considering previous authorities Colman J. also reached some conclusions that
address some of the other points raised previously, in particular whether the contractor
has the tight to sue on a policy taken outon his behalf by the Principal, and whether
the contractor must be specifically named at the time the policy is effected. With respect
to the former the judge considered that if at the time the contract of insurance was
made the Principal had express or implied authority to bind another party as co-
assured, and intended to bind that party, the latter may sue on the policy as the
undisclosed co-assured regardless of whether the policy described the class of co-
assured of which he was or became a member. With respect to the second point, if
at the time the policy was effected the Principal had no actual authority to bind
another party to the insurance, but the policy is expressed to include the class of
Assured to which that other party belonged, but as yet unidentified, such party can
sue on the policy as co-assured, if it was intended by the Principal to create privity of
contract with insurers on behalf of that party.

6.2.1(d) BP versus Kvaerner and Cooper Cameron (2004)

The most recent case to come before the UK courts has recognised the precedent
established in National Oil Well but has, conversely, led to a result similar to
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Good13!Jdn 54 (refer 6.2.2), although the contractual circumstances are different.
The case relates to BP Exploration Operating Company Ltd. (BP) versus
Kvaerner Oilfield Products Ltd.(Kvaerner), as first defendant, and Cooper
Cameron, (CCL) referred to as Part 20 Defendant. A trial of preliminary issues
was held in the High Court, with judgement given in May 2004 and, as at the time
of writing, may be appealed.

BP, as Operator of the Schieha!lion field in the West Shetlands are of the North
Sea, let contracts to Kvaerner and CCL for front end engineering and development
of, respectively, subsea control modules and directional control valves, the latter
being mounted on the \vellheads supplied by CCL. The contracts between the
three parties were interrelated and, initially, formed part of an alliancing agreement
(refer 5.4.1). Following installation, and six months into the production phase, a
number of the subsea control modules were found to be defective. In addition, the
directional control valves were contaminated due to corrosion, leading to leakage
from the valves. This was said to be attributable in part to the valve components
being made of unsuitable materials, and faulty workmanship, faulty materials and
faulty design in the umbilicals connecting the subsea control modules to the FPSO.
The valves needed to be replaced and consequential damage was suffered to non-
defective parts.

BP had placed a CAR policy on these components, including a wide Assured
clause of a type contained in the Goodu!Jn 54'case (refer 6.2.2), and had recovered
certain costs for the rectification works. Insurers, having settled this loss, then
sought to exercise subrogation rights in the name of BP against Kvaerner and
CCL, on the basis that the damage was sustained after completion of installation
of the equipment on the sea-bed. CCL was later removed from the action but was
rejoined by Kvaerner by means of a Contribution Notice under a Civil Liability
Act on the basis that CCL was liable to contribute to the damage as a result of
defective material in the christmas trees supplied by CCL, in breach of their
contract with BP.

The issues tried related to whether Kvaerner enjoyed the benefit of the subrogation
waiver and, if not, whether CCL could then enjoy the benefit of subrogation waiver .
such that Kvaerner could not claim contribution from CCL.

As might be expected, the critical issue was the intent of the parties as evidenced
in the applicable contracts, and in the background issues leading up to conclusion
of the contracts. In considering these points much attention was focused upon
the words of a clause determining the contractor's obligations and liabilities post
delivery of equipment. This liability was in respect of contractual requirement
for attendance by the contractor for services in connection with the installation,
assembly, testing and start up of the equipment, including remedial works. In
effect, this part of the clause sought to determine the contractor's post delivery
obligations and liabilities pursuant to assistance and maintenance type activity. The
problem for the court was that this clause then went on to define the CAR policy
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terms that would be provided by BP, this coverage being expressed in broad terms
and conferring on the contractor 'similar benefits under the policy to BP'.

Insurers, on behalf of BP, argued that the policy coverage available to the contractor
would only be in respect of these limited services, not the contractor's \vhole
performance. Against this it was argued on behalf of Kvaerner and CCL that the
insurance part of the clause would have a separate existence to the li ilities part of
the clause, and hence the insurance coverage would apply to the whole performance,
not just these limited services.

In reaching his judgement Colman ]. looked at the specific construction and syntax
of the clause, and ancillary matters such as information contamed in 'Notes on
Insurance’ appended to the contract. For example, these referred to a list of
deductibles that related to many activities pre-delivery .and installation. He concluded
that the insurance clause did indeed have a separate existence to the liabilities clause
and was therefore unrestricted. However, in reaching this decision, he acknowledged
that while in many cases the full benefits of the policy would be made available,
particularly in an alliance type of agreement, it is perfectly feasible that the parties
may agree on restricted benefits bemg available, which would determine the coverage
available to the contractor.

6.2.2Goodwy

n ‘A
While-it could be said that the position under English law in relation to co-assured
status and subrogation waiver was being clarified, a further decision in the Supreme
Court of \'{!estern Australian in 1997 cast a different perspective on the issue.
The case involved was Woodside Petroleum Development PTY Ltd and its
Co-venturers (plaintiffs) versus Hardcastle and Richards/Earl and Wright
PTY Ltd., (HREW), as first defendants, plus a further four defendants and
athird party.

Woodside Petrekum (W'oodside), as Operator, and five other co-owning oil companies
developed the Good1J!Yn j4'platform on the North West Shelf Development zone, off
Western Australia. The foundation design for the platform called for a specific pile
installation methodology after problems were experienced with the previous platform
installed in the area. During the piling works, insert piles, which were designed to
fit into the installed main piles and achieve greater depth penetration, could not be
driven to their intended depth owing to distortion of the pile tips of the main piles.
There was, at the time, no known rectification other than cutting of the piles and
removal of the platform jacket but, owing to the size and weight of the jacket, this
may not have been feasible. Ultimately the problem was solved by the use of a special
device inserted into the hole to expand out the sides of the pile. During this period
of delay, which was in excess of twelve months, the installation barge remained on
station at a considerallte cost in stand-by time, while substantial additional costs were
incurred by the Operator in maintaining and protecting the insured property. For
example, the topsides of the platform awaiting installation were stored in an area
subject to tropical cyclones and had to be removed to Freemantle for protection.
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The owners claimed for the totality of such costs under a CAR insurance policy and,
while compromised to some degree, the resulting settlement was one of the largest
offshore CAR policy claims ever made. The trigger for recovery of rectification costs,
stand-by costs, and consequential costs was that physical damage had been sustained
to the pile tips. Having paid the loss, insurers considered their prospects of successful
exercise of subrogation rights, encouraged by the previous decisions in the English
courts.

The principle defendant parties included the designers of the p'latform jacket
(HREW) as first defendant, their subcontractor, Hardrich Pty Ltd and Kvaerner
Earl and Wright Inc, in a joint venture, as second defendant, both Australian entities,
and Earl and Wright's parent, Enserch Corporation, a Texas based organisation, as
third defendant, providing a performance guarantee on behalf of the joint venture.
There were additional fourth and fifth defendants represented by Det Norske Veritas
as design verification contractor, and the party to whom b)i novation the design
verification contract was assigned, Det Norske Veritas Classification A/S, who
also provided a performance guarantee. Itis interesting, therefore, that designers,
performance guarantors and verification consultants were principle defendants in
this case, rather than suppliers, fabricators and installation contractors.

The insurers brought the subrogation action in Woodside's name as plaintiffs and
contended that the damage and consequent expenditures were due to design
deficiencies for which each of the defendant parties was responsible. Insurers did
not believe that the subrogation waiver in the CAR policy would extend to these
parties, given the decision on the National Oil Well case, and furthermore
contended that the two defendants providing performance guarantees could not
be considered co-assured. This was on the basis that these parties were providing
guarantees as against services or materials, and that the purpose of the guarantee
was to provide Woodside with an indemnity for the very losses that were incurred
under the policy.

The defendants all claimed additional Assured status under the policy, and in
turn the benefit of the subrogation waiver. In addition, HREW contended that
Woodside, and hence the insurers, were estopped from alleging that the policy did .
not contain a term that would prevent subrogation by virtue of representations
made by Woodside to defendants leading up to the award of the design contract.
This aspect of the case led to intense scrutiny of discussions and correspondence
between Woodside and Enserch/HREW, since the latter had requested a specific
waiver from Woodside's insurers in their favour and in response was informed that
this was not necessary in view of the terms of the policy.

The CAR policy had a very wide Assured Clause, protecting the Principal and
various categories of 'other Assureds’, such as contractors, subcontractors, and
such parties who have a contract with the Principal or any of the 'other Assureds'.
It also contained a similar provision to the one that had received such detailed
consideration in the National Oil Well case, namely:
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"The rights under this insurance If aflY Assured shall onjy be exercised through the Operatot; or
at their direction. Where the benefits if this insurance have been passed to an Assured 0'

contract the benefitspassed to that Assured shall be nogreater than the bmefitsprovided |:J this
Znsurance ”

In a comprehensive judgem ent, Anderson ]. found substantially in favour of the
defendants upon most of these matters. The judge concluded that all defendants
would be considered Assureds under the Assured Clause, including designers,
consultants and guarantors, since they comprised parties who, in the words of the
policy "have, or in thepast had, entered into agreement(s) in connection with the matters If
Insurance and/ or atry JJJorks, activities, preparations etc. connected therewith”. He found, in
addition, that such parties had an insurable interest in accordance with the Australian
Marine Insurance Act 1909 (similar in this respect to the UK Act).

Council for the plaintiffs had argued that Woodside could control the extent of
cover that could be made available by virtue of the contract (refer above clause),
and so there was a need to refer to the contract to determine whether the defendant
parties were entitled to coverage (refer National Oil Well case), but the judge was
dismissive on this point. It is interesting that in his judgement Anderson J. felt that
the referenced clause was exclusively concerned with assignments of the policy to
purchasers or assignees. Clearly this is a wholly mistaken assumption, although it was
not the only rationale applied by the judge. Effectively the judge concluded that
parties detailed in the Assured clause had a right to the benefit of coverage by force of
the policy itself, rather than by force of a separate contract determining the extent
of benefits that could be made available, a judgement that is very much at odds with
the National Oil Well case. In fairness, the judge did consider the precedent established
in the English court in National Oil Well, but felt this had less relevance to the
Good11:yn * case, since he considered the former was more concerned with the laws
of agency. Under a previous Australian ruling the use of doctrines established in the
field of agency to determine rights of non party beneficiaries _was expressly disapproved.

Anderson J. also considered the assertion in National Oil Well that rights of
subrogation would co-exist with coverage. The point, previously referenced, is that
if the policy did not confer coverage upon a co-assured, then subrogation rights
would be available to insurers. This, too, was dismissed on the basis of decisions
made prior to National Oil Well, including Petrofma (UK) Ltd v. Magnaload Ltd.,
and in consideration of the manner in which project insurance is arranged to protect
multifarious parties in an efficient and economic way.

The jud ge found in favour of the plaintiffs in respect of estoppel. Having
considered the proper construction of the-POlicy, including the waiver of
subrogation, he conch:tded that the plaintiffs were not estopped from proceeding
to claim subrogation rights against the defendants by virtue of their conduct during
the negotiations on the relevant contracts. Notwithstanding this point, this whole
judgement represented a comprehensive victory for the co-assured defendants.
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In consideration of this judgement a number of insurers appealed, but an equally,
if not more dismissive, judgement in the Court of Appeal found in favour of the
defendants.

6.2.3 USA Legislation

The position under US law is more difficult to analyse, partly because the American
federal system bifurcates jurisdiction between federal law and 1 avs enacted by
individual states. Offshore construction activity is widespread in the Gulf of Mexico
and on the continental slopes off Alaska, and California, and it is not within the
remit of this book to examine all such applicable legislation in the states involved.
However, some trends have emerged and there have been several specific cases related
to offshore construction policies that have come before the courts. A very brief
summary only is provided on two specific cases. In each of these the courts had to
consider varying aspects of law and jurisdiction; this narrative is only concerned with
aspects relating specifically to the status of Assureds under the CAR policies.

6.2.3(a) AGJP Petroleum versus Gulflisland Fabrication

One of these cases, AGIP Petroleum Company Inc. versus Gulf Island Fabrication
Inc. was fought on issues similar to those addressed in National Oil Well but
came to a different conclusion, although there were subtle differences. Damage
was caused to a jacket after completion of fabrication, allegedly arising out of the
fabricator's negligence. Insurers, having settled the loss, sought to exercise
subrogation rights against the jacket fabricator, pursuing the action in the name of
the principal, AGIP. The policy Assured clause was of extensive scope, covering
all parties with whom the principal had entered into contracts in connection with
the insured works and the corresponding subrogation waiver protected all parties
'whose interests are covered by the policy'. However, the underlying contract
stipulated that the principal was only obliged to provide CAR insuranc dtlring
fabrication and load-out. - -

The judgement was in favour of the fabricator, who was held entitled to the benefits
of the subrogation waiver. While this is a different conclusion to National Oil-
Well, the background circumstances were also different. Correspondence existed
evidencing the principal's intention to provide the benefits of the policy without
-limitation. The court was also of the view that the case was governed by federal
marine insurance law, which in the USA had established a preferential position
for co-assureds in relation to the operation of subrogation waivers under hull and
protection and indemnity policies.

6.2.3(h) Petronius

A further case involved the Petronius platform installation in the Gulf of Mexico.
During lifting of a topside module onto a compliant tower forming the jacket of the
platform, the module was dropped in a deepwater location, becoming a total
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loss. The incident occurred because of the failure of a wire rope mounted on
a McDermott derrick barge, the barge DB 50, which was performing a tandem
lift involving both barge cranes. The South Deck Module, as it was termed, was
dropped into the Gulf of Mexico in 1700 feet water depth and was never recovered.
The issue upon which comment will be made here, one of numerous points raised
throughout the trial process, is whether certain parties would be considered 'Other
Assureds' under the CAR policy and, in particular, will focus on the de igner of the
crane and the owner of the derrick barge. These are very selective areas to analyse,
but are those germane to the subject of the status of Assured parties under the
CAR policy.

Insurers subscribing to the CAR policy paid the loss to their Principal Assured,
Texaco Exploration and Production Inc, (Texaco) and its co-venturer, Marathon
Oil Company, then sought subrogation action against parties who they considered
were negligent in performance of various duties and were either not intended to be
'‘Other Assureds' under the policy, or were not entitled to benefit from subrogation
waivers. In addition, Texaco sought recovery against such parties for its uninsured
losses and the two cases were therefore consolidated. The defending parties, inter
alia, included AmClyde Engineered Products Company Inc. (AmClyde), who
designed and built the crane some years earlier, carried out an inspection on the
crane eight months prior to the loss and was involved to some degree in providing
'hook eccentricity' calculations for the purpose of ensuring that the module hung
on the crane hook at a safe angle. AmClyde was sub-contracted to McDermott
under a blanket subcontractor agreement in relation to all work that McDermott
performed for third parties, not specifically for the Petronius project. Furthermore,
Texaco did not provide written permission to McDermott to utilise AmClyde for
the specific calculation provided to McDermott. Other parties named as defendants
included the Classification Society, the Warranty Surveyor, the supplier of the wire
rope that ultimately failed and the supplier of a lubricant used on the wire rope.

It should be goted that the Assured clause of the CAR policy in question specifically
named]. Ray McDermott as an 'Other Assured’, reading, so far as concerned the
‘Other Assureds' as follows:

"]. Ray McDermott, Inc..... and/ or other contractors and/ or subcontractors and/ or suppliers
and aftY other compaf!Y, firm, person orparry with whom (Texaco)... have, or in thepast, had

entered into written agreement(s) in connection with the suiject matter rf idtsurance and/ or afty

works, activities, preparations etc. connected therewith. "

It is to be noted in this context that the clause omits the normal phrasing that
contemplates that 'Other Assureds' themselves may be contracting with subcontractors.
Typically the clause would .i:aElrul€ the words ‘or other Assureds mentioned herein'
(or words to this effect) after "Texaco'. This gave credence to the insurer's arguments
that parties with whom Texaco were not in direct contract should not be entitled to
Assured status.
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The evidence heard by the clisttict court determined that the cause of loss was
the negligent maintenance of the wire ropes and negligent performance of the
operation in adverse weather conclitions, and in excess of various operational
limits, by the vessel owner. The district court found that Texaco's claims against
the defendant parties were not proven, except against McDermott (see paragraph
below), and therefore subrogation action against parties such as AmClyde would
fail. Subsequently AmClyde claimed for recovery from insurers under Section 2
(third party liability section) of the policy for its defence costs, ori the basis that it
was entitled to Assured status under the CAR policy. Insurers disput d the status of
AmClyde as an 'Other Assured’, bearing in mind its generic relationship with J. Ray
Me Dermott and that no specifie contract existed with Texaco.

Insurers had not sought subrogation rights against J. Ray Me Dermott QRM), the
charterers and operators of the DBSO, and the Pnncipal with whom Texaco were
in contract, since the contract provided a mandatory arbitration clause (moreover
JRM were expressly named as an Assured party as indicated above). Instead the
subrogation action was aimed, in adclition to the parties mentioned in the foregoing
paragraph, at J. Ray Me Dermott International Vessels Ltd.(JRMIV), the vessel
owner. The subrogation action cited that the loss was due to the unseaworthiness
of the DBSO, that the vessel owner is liable and furthermore was not protected as
an Assured under the policy as the contract was not with JRMIV, nor should
JRMIV be considered subcontractors to JRM.

Ultimately, after district court judgements and subsequent appeals, the US District
Court Eastern Division of Louisiana flied a final judgement in October 2003. It upheld
previous judgement that AmClyde were considered to be an 'Other Assured' under the
policy and a beneficiary of a subrogation waiver on the basis that they qualified as
'suppliers and subcontractors', and found in favour of their recovery of defence
costs even though the defence costs were expended in relation to an uncovered claim.
The final judgement also found in favour of JRMIV that they were entitled to 'Other
Assured' status and the benefit of the subrogatiorr-Waiver as an affiliate of JRM.

6.2.4 Conclusions that can be Drawn from these Cases

Much focus has been given to this subject, since it has proved fertile ground for
clispute and legal proceedings. No doubt it will continue to do so while intent
between parties is not clearly evidenced, or where differences emerge if the issues
have not been properly discussed and agreed between the parties from the outset.

While, on first sight, it may seem clifficult to draw collective conclusions because of
inconsistencies emerging from international jurisdictions, there are perhaps some
strands of commonality. Italso must be recognised that the individual contracts in
the cases profiled were very clifferent in their responsibility and insurance provisions
and the policy forms were not constructed in common language.
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Taken together, a number of assumptions and conclusions can be drawn from the
decisions made in the English courts, although it must be acknowledged that the same
principles may not apply internationally. First, it would appear there must be privity
of contract in order to gain protection from the policy. Only a party to a policy can
sue on it and claim an indemnity under it. Where a class of co-assured is shown, as
against a definitive naming of a party, it will be necessary to show that there was an
intent on the part of the Principal to obtain insurance ‘Cover for that unnamed party
and, furthermore, that there is express or implied a thority vested in the Principal to
obtain such cover. The contract should then be quite specific in its intent as to the
extent of the benefits available to the contractor, and where such benefits are limited
by the contract the contractor 1s only entitled to benefit from the limited coverage
made available.

With respect to subrogation rights, the policy may contain an extensive waiver of the
insurers' rights of subrogation against a co-assured party, but these rights co-exist
with the coverage provided. Therefore, if the contractor is not entitled to the
benefits of part of the policy, and this is beyond doubt in terms of the provisions in
the contract, he cannot rely upon a broad subrogation waiver in the policy to protect
him against subrogation in respect of losses for which he is not covered.

There is no reason why parties cannot specifically agree that either the whole or
limited benefits will be available. In the latter case the insurers should then be able
to exercise rights of subrogation against contractors for damages caused by the
contractor in respect of that period of the cover, or section of the works, that is
expressly excluded from the benefits of cover made available to the contractor.

Applying the position as between contractor and subcontractor, where the contractor
in turn passes the benefit of CAR coverage onto his subcontractor, assuming that
he has the express beneficial rights to the CAR policy, he must be authorised or
empowered by the terms of the contract to transfer his rights and entitlement to
the subcontractor.

While these are the key issues emerging under English law, it should be noted that in
the National Oil Well case the subcontractor would have needed to insure his liability
for the defects under a third party liability policy endorsed to include ‘completion
liability', which is often an exclusion. The existence of the CAR policy and the
subcontractors' policy would, as in the case in question, give rise to the possibility
of conflict and an overlapping of liability and property insurance. This would not
have been consistent with the aims, pursued later by CRINE and subsequently
LOGIC, to avoid inefficiencies in the insurance process.

Another theme is that policy benefits Gan-be-made available to parries who will have
an insurable inter 8!, or expectation of acquiring insurable interest, even though
they are not identified at the time the policy is effected, provided it is the intention
to confer such benefits. This, of course, is of prime importance in offshore
construction, where contracts for work in the later stages of the project may not
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be finalised at the time the policy incepts. Such additional Assureds, upon whom
coverage is expressly conferred, may then sue on the policy in their own name.

Allowing for the potential that differences in interpretation will inevitably arise
under international jurisdictions, or uneven weighting will be applied judicially to
one or more legal points, there are nevertheless lessons to be learned from these
judgements in order to avoid future conflict and expensive litiga,tion. First, it is
fundamentally important that issues relating to the availability of the policy coverage
to contracted parties under a principal controlled CAR policy are addressed at the
outset,which can be evidenced specifically, and with clarity, in the applicable contracts
or a memorandum of understanding. If it is the clear and unambiguous intent
to confer the benefits of CAR cover to the contractor there should be authority
vested in the principal to do so. Between the contractor and subcontractor, where
it is the intention to pass on the benefits of coverage in back-to-back fashion, the
contractor should be empowered to do so. Unless such principles are universally
applied in the contracting philosophy for an offshore project there are likely to
be continuing grounds for conflict and fertile ground for litigation, whatever the
jurisdiction applicable.

Equally there are implications for the drafting of Assured clauses in the CAR
policies. In most of the cases referenced above the breadth of the clause in question
was generally sufficient to allow contractors and subcontractors to benefit from
the cover, if this was the intent, and the wording was also sufficiently flexible to
anticipate a variation in the benefits allowable. As will be seen in the next chapter,
there is now an established market wording, WELCAR 2001, which is consistently
used on a global basis for offshore CAR insurance, and therefore provides a
consistent manner in which the Assured clause is expressed. The next chapter will
analyse the manner in which WELCAR aligns itself to these ideal goals.

Period

As the policy covers all components making up the permanent field development,
it must be of a duration sufficient to cover the risk of physical loss or damage.
from start to finish of the entire project. This means that the policy should ideally
commence before any materials are at risk of an insured party and, initially, be
able to cover transit and storage risk during the procurement stage. It should then
flow continuously through all subsequent stages of construction until the overall
completion of the project.

In practice, Operators will usually specify an inception date that reflects the earliest
practical date, having regard to the foregoing, that is reasonable to attach the policy
given the length of time it will take to negotiate the insurance placement. This
might be during the latter part of the detailed design stage or at an early part of
the procurement stage, but will usually be before physical fabrication activity has
commenced. Itmay also be before project sanction has been given, although there
should be, at the very least, a firm expectation that such sanction w.ill be given.
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If the inception of the policy post-dates the start of procurement or fabrication
activity it is generally possible to provide for retrospective attachment, subject to
there being no known or reported loss to an insured party. The policy will then
allow insurers to come on risk for individual items when such items become at the
risk of an insured party progressively as the construction programme unfolds.
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